





the Virginia General Assembly may have wished to create a
presumption in favor of ownership at the local level, because of its
recognition that property [in cases in which it is held by trustees]
is generally managed from the local level, or it may have believed
that a presumption of local majority ownership was appropriate
given that most (if not all) funding for local churches, even in
denominations, comes from the local level.

(CANA Br. at 51.)
D. 57-9(A), As Applied, Does not Violate the Takings Clause.56

A “[s]tate does not ‘take’ property when it adjudicates competing claims
to title by private parties based on neutral legal principles.” (Commonwealth’s
Resp. at 31.) An apt comparison is a divorce between two individuals—in such
a scenario, a court’s “routine adjudication of property rights when a married
couple divorces does not constitute a ‘taking’ in favor of one spouse.”
(Commonwealth’s Resp. at 32.) Indeed, ECUSA/Diocese’s reasoning that 57-9
violates the Takings Clause is “entirely circular,” in that “[tlhe Diocese assumes
that it (and ECUSA) own the property at issue in this case, and then declares
that section 57-9 would ‘take’ it from them. But the very purpose of section
57-9 is to settle . . . a dispute over who owns property held in trust for local
congregations.” (CANA Br. at 55.)

The circular nature of ECUSA/Diocese’s argument is made clear upon an
examination of relevant cases involving the Takings Clause, which,
significantly, proceed from a presumption of ownership. For example, in Kelo
v. City of New London, 545 U.S. 469 (2005), New London sought to condemn
the properties of “the nine petitioners [whol] ownfed] 15 properties.”®? Id. at 475
(emphasis added). Likewise, in Texaco, Inc. v. Short, 454 U.S. 518 (1982), “the
Indiana Legislature enacted a statute providing that a severed mineral interest
that is not used for a period of 20 years automatically lapses and reverts to the
current surface owner of the property, unless the mineral owner file[d] a

arbitrary, as our own Supreme Court of Virginia has recently had occasion to
note. See Judicial Inquiry & Review Comm’n v. Shull, 274 Va. 657, 676 (2007)
(“In tossing a coin to resolve a matter before him, [the judge] denigrated both
the litigants and our justice system.”) Majority rule is not.

66 This Clause states “nor shall private property be taken for public use,
without just compensation.” U.S. Const. Am. V.

67 One of the petitioners was born in the house on her property, and had lived
there her entire life. Id. at 475.
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statement of claim in the local county recorder's office.” 68 Id. at 518 (emphasis
added).

57-9(A) does not violate the Takings Clause of the U.S. Constitution.
Rather, it is a statute designed to resolve church property disputes. When a
Court, pursuant to that statute, makes an adjudication, its decision—for or
against either party—does not constitute a “taking.”

Conclusion

Today, this Court finds that 57-9(A), as applied, is constitutional.
Specifically, this Court finds that the statute, as applied in the instant case,
does not violate the Free Exercise or Establishment Clauses of the First
Amendment, nor does it violate the Equal Protection Clause of the Fourteenth
Amendment, nor does it violate the Takings Clause of the Fifth Amendment.

For 141 years, the Commonwealth of Virginia has had a statute available
to congregations experiencing divisions for the purpose of resolving church
property disputes. 57-9(A) did not parachute into this dispute from a clear
blue sky. Its existence cannot have been a surprise to any party to this
litigation, each of whom is charged with knowledge of its contents and, more
significantly, its import. That the Commonwealth of Virginia, in enacting and
reenacting a “division” statute, may be unique among our fellow states is of no
considerable moment, for in a federalist system each State is free to determine
its own path for the resolution of church property disputes within
constitutional boundaries. Whether 57-9(A) would be constitutional absent the
ability of a church to hold property in forms that would place such property
beyond the reach of 57-9(A) is a hypothetical question which this Court need
not address; the Code of Virginia most certainly does provide for such
alternative forms of church property ownership. That the Diocese availed itself
of this alternative ownership in some cases but chose not to do so in others
(and not in the instant cases) does not turn a constitutional statute into an
unconstitutional one. Nor is the statute rendered unconstitutional because it
requires this Court to make factual findings in a matter involving religious
organizations. It is not mere semantics to observe that there is a difference—a’
constitutionally significant difference—between a finding involving a religious
organization and a religious finding. While it is true of course that 57-9(A)
requires the Court to make factual findings involving religious entities, each of

68 The U.S. Supreme Court upheld the statute against the Takings Clause
challenge. Id. at 518.
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those findings are secular in nature. Hence, for this and all the other reasons
cited in this Opinion, 57-9(A) is constitutional.69

Sincerely,

(NOEee

andy 1. Bellows,
Circuit Court Judge

69 Whether it violates the Contracts Clause is a matter expressly reserved for a
later date.
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