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The Diocese of Virginia (“Diocese”) and the Episcopal Church, by counsel, respectfully
submit this supplemental / reply brief in support of their renewed motion for leave to proceed
with discovery and scheduling in the declaratory judgment actions.

1. The Congregations have argued that the Court’s ruling in their favor on the application
of Va. Code § 57-9 is dispositive of the declaratory judgment actions. Their argument is
premised on language in § 57-9 which provides that a vote approved by the court is “conclusive
as to the title to and control of any property held in trust for such congregation ....”

2. This Court has not yet made all of the factual findings necessary for approval of a
report of a congregational vote under § 57-9(A). Specifically, property ownership remains to be
adjudicated. Section 57-9(A) provides that an approved report “shall be conclusive as to the title
to and control of any property held in trust for such congregation” (emphasis added). The plain |
text of the statute refers to property ownership in two other places as well. See Va. Code § 57-
9(A) (“any such congregation whose property is held by trustees .... wherein the property Aeld in
trust for such congregation or the greater part thereof is ...””) (emphases added). Thus,

§ 57-9(A) applies only to property in which the congregations hold the beneficial interests.

3. None of the Congregations has proven that it has a beneficial interest in the property at
issue, and property ownership was not among the issues scheduled for adjudication in the 57-9
trial.! The Congregations have simply assumed a matter on which the statute requires proof and
that is to be adjudicated in the declaratory judgment actions.

4. The Congregations’ argument also overlooks Va. Code § 57-15, which must be read

! The Congregations’ Petitions alleged that they hold the beneficial interests to the subject

properties, and the Diocese’s and the Episcopal Church’s Answers put property ownership at
issue. See, e.g., Church of the Apostles’ Petition for Approval (Fairfax No. CL2006 15793, filed
Dec. 18, 2006) § 10 (“None of Apostles Church’s deeds grant any of the Property at issue to
trustees for TEC or the Diocese”). That allegation was denied. See Answer of the Diocese (filed
Jan. 30, 2007) 9 10; Answer of the Episcopal Church (filed Jan. 31, 2007),9 10.



together with § 57-9. Significant points must be noted with respect to the interplay between
those sections:

First, § 57-9 sets forth a voting process; it does not state how courts are to analyze or rule
on congregational reports. Reference must be had to § 57-15, which sets forth the procedure for
filing a petition by trustees. Moreover, case law interpreting § 57-15 provides substantive
matters to be considered when a court is asked to approve such a petition. See, e.g., Green v.
Lewis, 221 Va. 547, 555,272 S.E.2d 181, 185-186 (1980) (“In determining whether the A.M.E.
Zion Church has a proprietary interest in the Lee Chapel property, we look to our own statutes,
to the language of the deed conveying the property, to the constitution of the general church, and
to the dealings between the parties.”) [Emphasis added.]

Second, § 57-9(A) provides that once a vote is taken, “if the determination be approved
by the court, it shall be conclusive ...” (emphasis added). The requirement that the
determination “be approved by the court” necessarily references the mandate in § 57-15 that the
court consider evidence of the “wish” of “constituted authorities thereof having jurisdiction in
the premises, or of the governing body of any church diocese.” This conclusion is reinforced by
the repeated references in § 57-15 to “branch or division” -- clearly a reference back to § 57-9(A).
See § 57-15 (“The trustees of such a church, diocese ... or branch or division thereof ...”") and
(“Upon evidence being produced before the court that it is the wish of the congregation, or
church or religious denomination or society or branch or division thereof, or the constituted
authorities thereof having jurisdiction in the premises, or of the governing body of any church
diocese ...”). If § 57-15 were not intended to encompass congregational votes taken pursuant to

3

§ 57-9(A), there would be no need to reference “branch” or “division.” See Green v. Lewis, 221
at 553, 272 S.E.2d at 184 (holding that with respect to a division in a “supercongregational”

church, there must be “a showing that the property conveyance is the wish of the constituted



authorities of the general church”) (quoting Norfolk Presbytery v. Bollinger, 214 Va. 500, 503,
201 S.E.2d 752, 755 (1974)).

5. The Congregations’ assertions regarding the impact of a ruling in their favor in the
57-9 actions ignore constitutional issues, which include not only the First Amendment issues
scheduled for argument on May 28, but also the Diocese’s and the Episcopal Church’s
arguments pursuant to the federal and state Contract and Takings Clauses, for which discovery is
a necessary predicate to any trial. The Congregations’ trivialization of the Diocese’s and the
Episcopal Church’s Contract Clause argument ignores the fact that the Episcopal Church’s
general rule with respect to church property came into effect prior to 1867. Thus, while many of
the congregations at issue did not form until after 1867, the contract protecting property for the
use and benefit of the Episcopal Church has continued essentially unchanged for centuries.

6. Given the evidentiary overlap in § 57-9 and the need in these actions to present
evidence to establish the rights and interests of the Episcopal Church and the Diocese, those
proceedings must proceed in tandem with the declaratory judgment actions, in which the
Episcopal Church and the Diocese seek to prove such rights and interests. In short, this litigation
cannot be concluded without resolution of the declaratory judgment actions.

7. Further, discovery is needed on the congregational votes to determine whether voting
procedures were proper. It makes sense for all discovery to occur at the same time, i.e., for the
voting and declaratory judgment discovery to proceed concurrently in order to move thJS
litigation along as expeditiously as possible. See Order (May 31, 2007) (allowing all discovery
to proceed concurrently).

8. The Congregations’ Opposition also ignores the fact that this litigation cannot end
with resolution of the 57-9 actions because two of the eleven congregations (Potomac Falls

Church and Christ the Redeemer Church) have not filed 57-9 actions.



9. If discovery were to remain stayed until after the May 28 hearing and a ruling on the
issues presented, preparation for the October trial would be severely impaired and perhaps render
the trial date a nullity. The Court has previously expressed its desire to avoid prejudice to any
party from procedural matters. The Episcopal Church and the Diocese believe that such
prejudice is a real danger at this point. The Court is well aware of the difficulties inherent in
scheduling anything in this case, even routine motions, given the number of attorneys involved
and the Court’s busy docket. If trial in the declaratory judgment cases does not proceed in
October, it is likely that another trial date could not be secured until Spring 2009, further
delaying final resolution of the remaining issues in this litigation, a goal important to the Court
and to all parties. If the October trial proceeds, it is realistic to conclude that these cases can be
resolved by year end and the church property issues fully and finally adjudicated.

WHEREFORE, for the foregoing reasons, the Diocese and the Episcopal Church
respectfully request that the Court grant the renewed motion to proceed and allow discovery,
scheduling, and motions practice in the declaratory judgment actions to proceed, in preparation
for the October trial.
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