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INTRODUCTION

The overriding theme of the opening post-trial brief of the Episcopal Church (“TEC”)
‘and the Diocese of Virginia (“Diocese”) (collectively, “the Church”) is that the terms “division”
and “branch” within the meaning of Virginia Code § 57-9 must be interpreted “in accordance
- with [each] denomination’s own rules and polity.” The Church does not make any serious at-
tempt to reconcile this interpretation with the zext of § 57-9—which refers only to divisions hav-
ing “occurred,” and says nothing about denominational approval. Nor does the Church grapple
with the history of § 57-9, which confirms that several Presbyterian congregations and dozens of
congregations in the Methodist Baltimore Conference—the division of which, the Virginié Su-
preme Court recognized, was not consensual—successfully invoked the statute. Moreover, the
Church has yet to explain what purpose § 57-9 would serve if limited to consensual divisions,
which involve no property disputes.

Lacking any argument based on the statute’s text, history, or purpose, the Church claims
that § 57-9 violates the Constitution by “obliterating the distinction between congregational and
hierarchical churches” and “restructuring the Episcopal Church.” But § 57-9 does not interfere
with church governance. The statute merely provides a presumption that the neutral principle of
majority rule will govern a church’s property ownership. The statute applies only to property
held by trustees, and a hierarchical church can avoid its operation here simply by directing con-
gregations to transfer title to the bishop—a form of ownership used by the Diocese itself. Sec-
tion 57-9 is thus consistent with Jones v. Wolf, 443 U.S. 595 (1979), and there is no basis for any
suggestion that § 57-9 substantially burdens the Church’s religious exercise. Indeed, it is the
Church’s reading of § 57-9 that raises constitutional concerns. By its lights, § 57-9 would mean

something new in every case. The result would be inconsistent rulings based on different polities




and the very denominational discrimination that the Church decries. The CANA Congregations’

reading of § 57-9 avoids these difficulties, and is fully consistent with the First Amendment.

I The Position That A “Division” Must Be Accomplished In A Manner Consistent
With The Affected Denomination’s Polity Lacks Any Support In The Text, Struc-

ture, History, Or Purpose of Virginia Code § 57-9, And Would Require The Courts
To Apply The Statute Differently In Every Case.

The central argument of the Church is that a “division” within the meaning of § 57-9 is “a
structural division of the denomination accomplished in accordance with that denomination’s
own rules and polity” and “resulting in the creation of two or more entities which might properly
| ' be viewed as legal successors to the formerly undivided church.” TEC Br. 2, 5.2 Although a di-
vision need not be “amicable,” the Church says, it does “require appropriate action of the regu-
larly constituted body empowered to effect or recognize a structural division”—which here is
“the General Convention of the Episcopal Church.” TEC Br. 1, 5. Any other reading of § 57-9
would “interfere[e] in matters of internal church governance.” TEC Br. 2.

As explained in our opening brief, such a reading finds no support in the text, grammar,
or structure of § 57-9, none of which points to approval by higher ecclesiastical authorities or
suggests that the outcome depends on the “polity” of the denomination involved. In addition,
such a reading is foreclosed by the undisputed historical evidence presented at triél, and by the
Church’s public use of the term “division” outside of court. Such a reading would also effec-
tively render § 57-9 meaningless, since consensual “structural” divisions require no judicial reso-
lution of disputed issues of ownership and TEC’s own experts admit that TEC-approved divi-

sions create no “branch” and provide no opportunity for congrega;tional votes. CANA Br. 13-30.

2 Throughout this brief, the opening post-trial briefs of the CANA Congregations and of TEC
and the Diocese will be cited as “CANA Br.” and “TEC Br.,” respectively.




Perhaps aware of these difficulties, the Church attempts to change the subject—to shift
the focus from a specific analysis of the text and structure of § 57-9 to the broad “legal context
surrounding § 57-9,” to “trust and voluntary association principles,” to “closely related statutory
provisions,” and to “constitutional considerations.” Br. 6-7, 12. These vague and general points,
however, fail to cast any doubt on the specific analysis of § 57-9 set forth in our opening brief.

None of the decisions on which the Church relies even applied § 57-9(A). Moreover, in
arguing that § 57-9 “has harmoniously co-existed with” the rest of Virginia law (TEC Br. 6), the
Church’s analysis essentially presumes that § 57-9 has no meaning independent of other provi-
sions of the Virginia Code, in contravention of setﬂed principles of statutory intérpretation. Per-
haps most importantly, the meaning and scope of § 57-9 would, under the Church’s view, vary
from denomination to denomination. This view not only makes no sense as a matter of statutory
interpretation—absent express indications to the contrary, the meaning of a legislative enactment
does not vary from context to context or private party to private party—but would also take the
Court into the heart of the doctrinal “thicket” that the Church has urged the Court to avoid.

A. Virginia Precedent Does Not Support the Position that Virginia Code § 57-9

Applies Only to Denominationally Approved or “Structural” Divisions, and
It Is Undisputed that the 29 Court Decisions Applying the Statute Shortly Af-

ter Its Adoption Involved Divisions that Were Not Approved by Denomina-
tional Authorities.

The Church failed to rebut the undisputed evidence at trial that congregations have suc-
cessfully invoked the division statute in at least 29 cases in which denominational division was
unapproved by denominational authorities. CANA Br. 25-28. Citing Brooke v. Shacklett, 54 Va.
301 (1856), Hoskinson v. Pusey, 73 Va. 428 (1879), and more recent decisions such as Norfolk
Presbytery v. Bollinger, 214 Va. 500 (1974), and Green v. Lewis, 221 Va. 547 (1980), the
Church argues that “Virginia courts in the periods both before and after the adoption of § 57-9

consistently have held that individuals’ only right to use church property depends on their con-




tinuing membership in the applicable denomination.” TEC Br. 6-7. None of these cases, how-
ever, supports the claim that § 57-9 applies only to denominationally approved divisions.

1. Brooke v. Shacklett

Brooke pre-dated the division statute by eleven years and involved only a single division,
the 1840s split of the Methodist Episcopal Church (“MEC”) pursuant to its 1844 “Plan of Sepa-
ration,” which itself predated the statute by 23 years. Even assuming, arguendo, that Brooke
turned on whether the congregation’s separation from MEC was approved by MEC or consistent
with its polity, that decision would in no way mean that the statute was intended to be so limited.

First, § 57-9 provides congregational‘voting rights far broader thah did the MEC Plan of
Separation. The statute applies to all “divisions” that may “occur,” not simply to “structural”
divisions, and not simply to divisions in the MEC. The statute as originally phrased is especially
clear in this regard: “whereas divisions have occurred in some churches or religious societies 10
which such religious congregations have been attached, and such divisions may hereafter occur.”
Act of 1866-67, Ch. 210, pp. 649-50 (emphasis added). Moreover, the 1844 Plan of Separation
allowed only churches in border areas to decide which branch to join (54 Va. at 326-27), whereas
§ 57-9 gives all congregations the right to vote.® That § 57-9 grants broader voting rights than
those set forth in the MEC Plan of Separation eviscerates the notion that the General Assembly
intended to require hierarchical approval for any congregation to proceed under the statute, or

was designed simply to codify Brooke.

3 The General Assembly’s recognition that “divisions have occurred in some churches” and that
further “divisions may hereafter occur”—together with its repeated recodification of the statute
with only minor changes—demonstrates the irrelevance of TEC’s and the Diocese’s observation
that “all known uses of § 57-9” involved Presbyterian and Methodist congregations. TEC Br. 18-
19. See also Finley v. Brent, 87 Va. 103 (1890) (involving a dispute between the Methodist
Episcopalians and the much-smaller Methodist Protestants). ’




Second, the 1842 deed in Brboke contained numerous clauses restricting the property’s
use to a “house or place of worship for the use of the members of the Methodist Episcopal
Church in the United States of America, according to the rules and discipline which from time to
time may be agreed upon and adopted by the ministers and preachers of the said church at their
general conferences in the United States of America.” 54 Va. at 302, 3 14.* Indeed, after review-
ing the extensive trust language in the deed, the Court explained that if Virginia permitted de-
nominations to obtain trust interests in congregational property, it would have concluded as a
matter of “first impression” that the denomination was the owner. Id. It was only against the
backdrop of this language—which, nofably, the Church fails to quote—that the Court stated that
“[t]he primary object of the whole transaction must necessarily have been to provide and secure

a place of worship according to the [denomination’s] discipline.” TEC Br. 7 (citing 54 Va. at

* »By deed bearing date the 3d day of June 1842, John C. Davis and wife, in consideration of
ninety dollars, conveyed to Benjamin Brooke, George W. Shacklett and three others, a lot in the
town of Salem in the county of Fauquier, upon the following trusts: In trust that they shall erect
and build, or cause to be erected and built thereon, a house or place of worship for the use of the
members of the Methodist Episcopal church in the United States of America, according to the
rules and discipline which from time to time may be agreed upon and adopted by the ministers
and preachers of the said church at their general conferences in the United States of America;
and in further trust and confidence, that they shall at all times forever hereafter, permit such
ministers and preachers belonging to said church as shall from time to time be duly authorized by
the general conferences of the ministers and preachers of the said Methodist Episcopal church, or
by the annual conferences authorized by the said general conference, to preach and expound
‘God’s holy word therein. And in further trust and confidence, that as often as any one or more
of the trustees herein before mentioned shall die or cease to be a member or members of the said
church, according to the rules and discipline as aforesaid, then and in such case it shall be the
duty of the stationed preacher or minister (authorized as aforesaid) who shall have the pastoral
charge of the members of the said church, to call a meeting of the remaining trustees as soon as
conveniently may be; and when so met, the said minister or preacher shall proceed to nominate
one or more persons to fill the place or places of him or them whose office or offices has or have
been vacated as aforesaid: provided, the person or persons so nominated shall have been one year
a member or members of the said church immediately preceding such nomination, and be at least
twenty-one years of age . . . ". 54 Va. at 302-03; accord id. at 314.




3’1 7). At most, therefore, Brooke stands for the proposition that in the absence of § 57-9, courts
will give great weight to the language of the relevant deeds in deciding church property disputes.

Third, as explained in our opening brief (at 16-19), it is undisputed that the Methodist
Episcopal congregations that filed § 57-9 petitions after enactment of the statute were nof acting
" pursuant to the 1844 Plan of Separation. Those congregations belonged to the Baltimore Con-
ference, which voted to remain in MEC in the 1840s but divided in the 1860s when MEC
changed its position on slavery. The court orders granting their petitions made no reference to
any denominational approval, and TEC’s historical expert acknowledged that the 1844 Plan of
Separanon “broke down soon after its enactment in 1844,” well before the Baltimore Conference
divided. Tr. 1158:6-15 (Mullin); accord Tr. 243:17-19 (Irons) (“Q * ** what relevance, if any,
did the 1844 plan of separation have in 1867? A None.”); Tr. 202:22-203:17 (same).

Indeed, the Virginia Supreme Court has rejected the argument that the Baltimore Confer-
ence and its member congregations, having in 1845 declared its allegiance to MEC, had a right
under the 1844 Plan of Separation to disaffiliate from MEC in 1861 and join MEC South. As the
Court recognized in Hoskinson v. Pusey, 73 Va. 428, 436 (1879), the Plan provided only for
early determinations by border conferences that wished to reaffiliate with MEC South, and it did
not “provide for a further disintegration to take place in some emergency that might arise in the
indefinite future.” Thus, “[t]he action at Staunton in 1861, after the lapse of fifteen years from
the adoption of the resolutions in Baltimore, was not based on any claim of right under the plan
of separation devised in 1844, but, as has been seen, in the alleged ‘unconstitutional action’ of
the general conference at Buffalo, in May, 1860.” Id. at 437-38. Moreover, “the congregation,
although within the territorial limits of the Baltimore Conference, which was a border confer-

ence, was not a ‘border society,” within the meaning of the resolution of 1844, as was the case in




Brooke & others v. Shacklett, and hence had no authority under these resolutions to determine
by a majority of its members its adherence to the church south.” Id. at 438-39 (einphasis
added). The Virginia Supreme Court’s near-contemporaneous summary of this history both con-
firms the testimony at trial and forecloses any suggestion that § 57-9 was enacted in furtherance
 of MEC’s 1844 Plan of Separation. Indeed, it was enacted precisely because the Plan of Separa-
tion did not permit Virginia congregations in the Baltimore Conference to disaffiliate from MEC.
Similarly, it is undisputed that the Presbyterian congregations that filed petitions under
the division statute to reaffliate with the Southern Old School Presbyterians (PCUS) were not
invoking a denominationally approved plan of separation. Professor Mullin acknowlédged that
the split that created the PCUS was a “division” that was not denominationally approved,5 and
there is no evidence in any of the court orders approving the PCUS congregations’ votes that the
PCUSA (the Northern branch) approved the separation. See also Central Univ. of Ky. v. Wal-
ters’ Exrs., 90 S.W. 1066, 1066 (Ky. 1906) (“[a] schism in the Presbyterian Church of the United
States of America resulted in about 1865 in the withdrawal of a considerable number of its mem-
bers, who subsequently organized themselves into a separate body”; “[a]fter the division,” “the
Presbyterian Church of the United States” was «“called the ‘Southern Presbyterian Church’). In

short, the suggestion that § 57-9 merely codified Brooke cannot be squared with history.

2. Hoskinson v. Pusey

Notwithstanding that Brooke does not support its position, the Church asserts that Vir-
ginia courts “applfied] ... the same denominational restrictions on conveyances for religious
purposes after the enactment of [§ 57-9].” TEC Br. 10. Citing Hoskinson, it says that when

faced with a post-1867 dispute involving two factions of a MEC congregation, the Court simply

5 Tr.1155:18-1156:17, 1157:19-1158:1; accord Tr. 87:7-90:4 (Valeri); CANA Br. 16-18.




asked: ““Who, then are the cestuis que trust undér the deed in question, the beneficiaries entitled
to the control and use of the . . . church building?’” TEC Br. 10 (quoting 73 Va. at 431). Indeed,
it claims that, “[a]s there had been no division of the hierarchical church that might affect the
trustees® obligations (as there had been in Brooke), the Court [in Hoskinson] affirmed a decree
awarding the property to the members of the denomination named in the deed.” Id.

The Church’s argument overlooks critical portions of the Court’s opinion in Hoskinson.
The Court there did not reach the question whether there had been a division under § 57-9 be-
cause the congregation failed to comply with the statute’s procedural requirements. The Court
noted that it was “notbclear, from the evidence, whéther this [vote] of the congregation was had
before or after the passage of the act referred to,” that “there was “no evidence that the determi-
nation of the congregation manifested by the vote was reported to the circuit court of Loudoun
county, approved by that court, and so entered on its minutes,” and that a “claim of title, based
on proceedings under the statute, [was] not made by the [congregants] in their answer to the
bill” 73 Va. at 440. Stating that “[c]ompliance with these requirements is essential to the effect
given by the statute,” the court concluded that it could not apply the statute. Id. Yet the Church,
in suggesting that “there had been no division™ in Hoskinson (Br. 10), neglects to mention the
Court’s findings in this regard.

As noted above, moreover, the Court in Hoskinson provided a lengthy explanation of the
Baltimore Conference division, concluding that MEC’s 1844 Plan of Separation did not author-
ize congregations in that Conference to separate from MEC. 73 Va. 438-39. Were the Church
correct that § 57-9 applies only to denominationally authorized divisions, there is every reason to

think that the Court would have relied on this fact as a basis for disqualifying the congregation




from invoking § 57-9. - The fact that the Court did not do so confirms that it did not view de-
nominational approval of the division as a requirement for invoking the statute.®

3. Norfolk Presbytery v. Bollinger and Green v. Lewis

The modern cases cited by the Church, Norfolk Presbytery v. Bollinger, 214 Va. 500
(1974), and Green v. Lewis, 221 Va. 547 (1980), likewise do not support the view that a § 57-9
“division” requires denominational approval. In those cases, single congregations voted to be- -
come “independent” and “free from any affiliation” (Green, 221 Va. at 550), or “independent
and autonomous” (Norfolk Presbytery, 214 Va. at 501). Thus, neither congregation could have
satisfied § 57-9°s requirement that it vote to join a “branch of the church or‘ society,” and neither
congregation invoked § 57-9.7 Not surprisingly, the Court did not address the meaning of a de-

nominational “division” in those circumstances.8

6 The Court in Hoskinson noted that if “the statute had been complied with in every particular,”
it would have had to resolve “the question ... whether the act does not encroach upon vested
rights in putting it in the power of a maj ority of the members of the congregation to shift the title
and use of the property without the consent and against the will of the minority,” and the “further
question, how the operation of the statute is affected, if at all, by the provision of the state consti-
tution on ‘church property,” art. 11.” Id. at *8. The Court’s reference to “vested rights,” how-
ever, was simply to note the possibility that application of the statute could implicate the Con-
tracts Clause as applied to pre-1867 deeds such as those before the Court. See Finley v. Brent,
12 S.E. 228, 228 (Va. 1890) (invalidating application of § 57-9 to divest a party of vested rights
under an 1860 deed); Weaver v. Graham, 450 U.S. 24, 29-30 (1981) (“Evaluating whether a right
has vested is important for claims under the Contracts or Due Process Clauses, which solely pro-
tect pre-existing entitlements™). The two pre-1867 deeds here, which involve only The Falls
Church, do not create any property interest in TEC or the Diocese. Indeed, one of them pre-dates
both TEC and the Diocese. See CANA Congregations’ Reply Memorandum Regarding the
Scope of the § 57-9 Hearing 18-20. The state constitutional provision referenced by the Court
(Article 11) was repealed in 1902. Compare Va. Const. (1870) with Va. Const. (1902).

7 See Appellee’s Br. in Norfolk Presbytery v. Bollinger, Va. No. 8241, at 14 (“§57-9 is not in-
volved in this case”); Br. of Appellee in Green v. Lewis, Va. No. 781388 (failing to cite § 57-9).

8 The same is true of the Circuit Court’s decision in Diocese of Southwestern Virginia v. Buhr-
man, 5 Va. Cir. 497 (Clifton Forge 1977), which in any event is not binding on this Court.




At most, therefore, Norfolk Presbytery and Green mean that Va. Code § 57-15 requires a
single congregation to obtain denominational approval to become independent of a church that is
able to establish a proprietary interest in the subject property. Norfolk Presbytery, 214 Va. at
503; Green, 221 Va. at 553. Indeed, to read § 57-15 as limiting the application of § 57-9 solely
to churches that were always “independent of any other church” would amount to an implied re-
peal of Part A of the division statute. But “[a] later act does not by implication repeal an earlier
act unless there is such a clear, manifest, controlling, necessary, positive, unavoidable, and irrec-
oncilable inconsistency and repugnancy, that the two acts cannot ... be reconciled” (Country
Vintner, Iné. v. Louis Latour, Inc., 272 Va. 402, 413 (Va. 2006)),‘ and that is not so here.”
Rather, § 57-9 settles property ownership where a court recognizes a “division” in a broader
“church or religious society,” as evidenced by multiple disaffiliations and the formation of a new
“pranch.” Section § 57-15, by contrast, applies to “transfers” of property by a single congrega-
tion, in the absence of a “division.” See Tr. 93 (Valeri) (“a single congregation cannot form a
polity or begin to form an alternative polity™).

Both Norfolk Presbytery nor Green acknowledged that § 57-9 “recognizes a distinction
between-an autonomous congregation and one which is part of a super-congregational or hierar-
chical denomination in providing for the determination of property rights upon a division.” Nor-
folk, 214 Va. at 502; accord Green, 791 Va. at 553. What is more, Norfolk Presbytery and
Green were quoting Baber v. Caldwell, 207 Va. 694 (1967), which expressly observed that Epis-

copal churches are not governed by the same phrasing in § 57-9 as are independent churches:

9 See also Washington v. Commonwealth, 272 Va. 449, 455 (Va. 2006) (“When a given contro-
versy involves a number of related statutes, our rules of statutory construction direct that those
statutes be read and construed together in order to give full meaning, force, and effect to each”
(emphasis added)). ' '
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We hold that the Level Green Christian Church is entirely independent of any
other church or general society within the meaning of § 57-9. The first sentence
of the section relates to churches, such as Episcopal and Presbyterian churches,
that are subject to control by super-congregational bodies. The Legal Green
Christian Church is excluded from this category because it is autonomous. The
third sentence of the section relates to the other category, autonomous or entirely
independent churches. The Level Green Christian Church falls in that category,
as did the Primitive Baptist Church of Martinsville which was the subject of
Cheshire v. Giles. '

Id. at 698. Given this passage and the fact that Baber involved an autonomous church governed
by Part B of the statute (id. at 695), the Court’s statement there, in Norfolk Presbytery, and in
Green—that “Virginia law recognizes the right of a majority of the members of a divided con-
gregaﬁon to control the use of the ‘church property if the church, in its organization and govern-
ment, is a church or society entirely independent of any other church or general society” (id.)—
should not be read to suggest that § 57-9 is available only to congregational churches.

In the end, there is no basis to the Church’s bald assertion that the statute “has been con-
sistently applied[] to address only a situation in which a church or religious society is structurally
divided into two, in accordance with its own polity.” TEC Br. 6. No Virginia case interpreting
§ 57-9 has held that a division must be a “consensual” or “structural” separation carried out pur-
suant to the denomination’s directives. None of the cases that the Church relies upon even ap-
plied § 57-9(A), and it is undisputed that the 29 judicial decisions applying the statute shortly
after its adoption involved divisions that were not approved by denominational authorities. In-
deed, the evidence at trial was essentially undisputed that none of the myriad 19th century divi-
sions was approved or ratified by denominational authorities. CANA Br. 15-23. The Church is

thus attempting to engraft onto § 57-9 a limitation has no statutory, judicial, or historical support.
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-B. The Argument that the Meaning of “Division” Is Indeterminate Ignores the
Text and Structure of § 57-9, Which Confirm that Alternative Definitions

Are Implausible.

Faced with the implausibility of the view that divisions require denominational approval,
the Church argues for deference to its polity on the grounds that “division” is an “unworkable”
and “ambiguous term with no set meaning in common parlance.” TEC Br. 15. This is nothing
more than an attempt to minimize the damage of their expert’s concession that he knew nothing
about the ordinary usage of “division” in the 19th century and could offer only a “distinctive,”
“technical,” and “narrow” “historian’s” view. See CANA Br. 23-25. Not surprisingly, the
’Church cites no case law to éupport its claim that, when avstatutory term has more than one defi-
nition, the term’s most common usage is irrelevant.

To the contrary, it is settled that, in Virginia, “the popular, or received import of words,
furnishes the general rule for the interpretation of statutes” (Lawrence v. Craven Tire Co., 210
Va. 138, 140-41 (1969)), or that courts examine statutory terms’ ordinary meaning “[a]t the time
of enactment of the statute” (Lewis v. Com., 184 Va. 69, 72 (1945)). That a statutory term may
have many definitions, moreover, does not relieve the court of its duty to ascertain the most
common and sensible reading of that term. Indeed, “many words in the English language ...
have various meanings” and “numerous definitions,” but Virginia courts must choose among
such definitions based on common usage and “the context in which the[] [words] are employed.”
Great Atlantic & Pacific Tea Co. v. City of Richmond, 183 Va. 931, 947 (1945); see Floyd v.
Com., 31 Va. App. 193, 199 (1999) (choosing among “several definitions” of a term based on its
“common and ordinary meanings’” and explaining that “words and phrases used in a statute

should be given their ordinary and usually accepted meaning unless a different intention is fairly

manifest”).
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" The Church claims that the meaning of “division” is indeterminate becéuse the witnesses
at trial acknowledged other possible definitions: (1) "internal strife,” “theological disagreement,”
or “difference of opinion™; (2) a synonym for branch; (3) a division in the entire body of Christ;
and (4) a denominationally approved administrative subdivision of an entity, such as a diocese,
into two new entities. TEC Br. 15-16. But these definitions are far less plausible than the defini-
tion that we have advocated, particularly when considered in light of their statutory context. See
Whitmer v. Graphic Arts Mut. Ins. Co., 242 Va. 349, 353 (1991) (when choosing among “several
definitions,” courts must “construe . . . words in the context in which they are used”).

The first alternétive——“intemal strife”—not only is more subjective than déﬁning division
based on disaffiliating congregations and the formation of a new polity, but also is untenable in
light of § 57-9’s grammatical structure. The statute provides that when a “division” occurs, con-
gregations may vote to join a “branch” of the church that has divided. Without more, “internal
strife” does not result in the creation of a “branch.” Tr. 78:20-79:16, 54-55 (Valeri). As Profes-
sor Irons explained, because “branch” is used in the same sentence as division, it necessarily fol-
lows that “the division in that case would be the separation and the branch would be one of the
resulting jurisdictions.” Tr. 180:8-16. The Church fails to take account of these grammatical
problems in asserting that the meaning of “division” is hopelessly subjective.

The second alternative definition—division is a “synonym for branch”—is likewise un-
tenable. The statute draws a distinction between a “division” and a “branch” and it would make
little sense to read the statute to say that “if a [branch] has heretofore occurred,” congregations -
may vote to “determine to which branch of the church or society such congregation shall thereaf-
ter belong.” Roe v. Commonwealth, 271 Va. 453, 458 (Va. 2006) (“We have repeatedly stated

that when the General Assembly uses two different terms in the same act, it is presumed to mean
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two different things.”). Rather than equating “pranch” and “division,” it is far more natural to
read a branch as some that resulls from a division.

The third alternative definition—a division in the entire body of Christ—could require
the Court to make theological judgments in resolving what constitutes a division or a separate
branch of the body of Christ, or (to avoid that problem) cover all theological disputes in the vari-
ous streams and sub-streams of Christianity. Such a reading, moreover, would be broader than
the actual use of the statute in the 19th century.

The final alternative definition—a denominationally approved administrative or structural
subdivision of aﬁ entity, such as a diocese, info two new entities—suffers from all of the prob-
lems noted above and in our opening brief (at 29-30). Here, we note only that if “division” were
limited to administrative redistricting, the statute would never apply to TEC because, when TEC
“divides” up a diocese, it does not permit congregations to vote to determine which diocese to
join and the resulting dioceses are not considered “branches.” Thus, the statute would never
have any application to Episcopal churches under such a definition of “division.”

In sum, there is no basis for any suggestion that the Court must simply throw up its hands
in the face of multiple definitions of “division” and defer to the Church’s internal governance.
The testimony on the ordinary 19th century meaning of “division” is undisputed, and that testi-
mony is amply supported by the text, structure, history, and logical meaning of the statute.

C. The Suggestion that the General Assembly Was “Prompted” to Enact Vir-

ginia Code § 57-9 Only by Its Concern with “Major” or “Structural” Divi-

sions Is Foreclosed by the Text and Structure of the Statute as well as Profes-
sor Mullin’s Own Testimony.

Unable to mount an argument based on the statute’s text or any precedent, the Church
claims to have divined “what prompted the Virginia legislature to adopt § 57-9.” TEC Br. 17.

Citing Professor Mullin’s testimony (and nothing else), they say that the 1867 General Assembly
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" must have had in mind “major historical events” involving “the largest denominations of that
era—Presbyterian, Methodist and Baptist—{which] experienced structural divisions in accor-
dance with the denominations’ own rules and polities,” not “small, separatist denominations that
had previously characterized American religious history.” TEC Br. 16-17. These arguments are
both irrelevant in light of the statute’s clear text and unconvincing on their own terms.

It is not entirely clear what TEC and the Diocese mean by “structural divisions”™—a term
Professor Mullin never used. If a “structural” division is one approved by denominational au-
thorities, then their argument fails for the many reasons stated above and in our opening brief (at
13-30). But if “structural” division méans a “major” or “great” div-ision or one that “impacted
large numbers of Virginians and led to . . . civil disputes over title,” neither the statutory text nor
the testimony at trial supports such a limitation. And in any event, such a reading would be satis-
fied by the division here, which is of national and even international magnitude.

First, the Church’s argument anachronistically presumes that § 57-9 was meant to apply
only to divisions that had already occurred, and only to a small portion of those to boot. But as
we have explained, the statute’s text uses the term “division” without any modifier, and it was
written to apply both to divisions that had already “occurred” and those that would “hereafter
occur.” The General Assembly could not have known in 1867 how big future church splits
would be, or whether the passage of time would judge those splits to be “major historical
events.” (Nor can courts know that today.) Nonetheless, the legislature determined to adopt a
statute applicable to all “divisions,” and the statute has been recodified numerous times with only
minor, stylistic changes. Thus, the text itself forecloses the Church’s argument.

Second, given the nature of divisions, it is only natural that the statute would be invoked

by a minority of the former church or diocese. Those in the majority can typically direct the de-
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nomination as they wish, even if they wish to make a “radical change,” and they are unlikely to

separate from it as long as it generally reflects their “sentiment[s].” Tr. 1224 (Beers). Thus, the

Very structure of § 57-9 presupposes that it will be invoked by those who constitute a dissenting,

minority, or relatively small faction in the church. Historically, moreover, the new branch would
“typically be smaller than the old branch. Tr. 1038:20-1039:6 (Valeri).

Third, even assuming the General Assembly’s “intent” could somehow differ from the
text of § 57-9 (and it does not), the Church did not establish any such intent. The Church intro-
duced no formal legislative documents or contemporaneous accounts to support the claim that
diviéions in just three denominatibns “prompted” the statute’s enactment. Br. 17. Indeed, vPro-
fessor Mullin relied almost entirely on secondary sources (none of which were shown to the
Court or the CANA Congregations), testified to positions that conflicted with his prior public
statements and writings, and all but abandoned his theses on cross-examination. CANA Br. 16-
25. For example, he conceded that the 1844 MEC Plan of Separation broke down well before
the Baltimore Conference division, and that the 1860s split of the PCUSA and PCUS was not
consensual, yet he deemed these “major” divisions. Moreover, he readily admitted on cross ex-
amination that “you see the word division used in common parlance to describe other, smaller
separations.” Tr. 1153:1-4.

By contrast, the CANA Congregations’ experts based their conclusion that the term “di-
vision” was most often used to refer to the separation of a group of congregations who formed a
new polity on an exhaustive review of primary source materials—including secular newspapers,
religious journals or serials, sermons, pamphlets, tracts, records of official denominational con-
ventions, court records, and other publications that were “widely available” in Virginia. Tr. 53,

56, 68, 69:9-70:6, 87, 99 (Valeri); Tr. 176-177, 190, 197, 213-215, 223, 225-245 (Irons). These
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sources are a far more reliable basis for making a conclusion about the meaning of the term “di-
vision” than is unfounded speculation about what “prompted” enactment of the statute.

Fourth, TEC’s position that a division must be a “major” event to satisfy the statute con-
flicts with its own witnesses’ testimony (and its ofi-stated position throughout the litigation'®)
that size is irrelevant to the existence of a division under § 57-9. For example, TEC expert lan
Douglas acknowledged that “there’s no numerical requirement for a division.” Tr. 900:14-17.
And when asked whether it would “constitute a division” if “95 percent of the congregations in a
hierarchical church voted to leave the church,” David Beers, TEC’s chancellor, responded that it

| would not, because “the parishes still remain, dioceses still remain and the National Church still
remains.” Tr. 1223:20-1225:6. According to TEC’s own witnesses, then, the fact that some di-
visions were “major historical events™ is legally irrelevant.

Fifth, TEC’s position cannot be squared with the more objective perspective stated in An
Episcopal Dictionary of the Church, which is published by TEC’s official publishing house and
posted on its website. See CANA Br. 11-12. That dictionary treats “schism” and “division” as
synonyms, and it describes the division that created the Reformed Episcopal Church as “the ear-
liest significant schism from the Episcopal Church,” in contrast to the “smaller schisms from [the
Church] in the later twentieth century over Prayer Book revision and the ordination of women.”
CANA Exh. 5 (emphasis added). Inasmuch as the division here is already far larger than the di-
vision that created the Reformed Episcopal Church, it is “significant” by the Church’s own stan-
dards. Indeed, the division that led to this dispute has prompted the reaction of Anglican bishops
across the nation and around the globe. See CANA Br. 49-54. History can be judged only with

the passage of time, of course, but there is every reason to believe that history will look back

10 See, e.g., Tr. 39:2-10 (Nov. 9, 2007) (pre-trial conference).

17




upon this period in the Episcopal Church and the Anglican Communion as a watershed period
characterized by division. See, e.g., CANA Exh. 61 (Windsor Report).

Finally, it bears remembering that numerous Diocesan officials and committees admitted
the existence of a division in the period prior to the CANA Congregations’ votes. We will not
again recite all of these admissions here (see CANA Br. 36-3 8, 44-47), but the fact that officials
and committees of the Diocese have acknowledged the division in numerous ways confirms that
it was more than sufficient to satisfy the statute.

D. Under the Interpretation of “Division” Advanced by the Episcopal Church

and the Diocese, the Meaning of the Statute Would Vary from Case to Case

and Denomination to Denomination, thus Requiring the Courts to Delve into
the Polity of Each Church Before the Court.

As explained above, the Church’s insistence that § 57-9 applies only to denominationally
approved divisions finds no support in the statutory text, structure, history, or purpose. But the
view that a division is only a “division” if “accomplished in accordance with that denomination’s
own rules and polity” (TEC Br. 2) would also mean that the statute’s meaning and scope varied
from denomination to denomination. In each and every case, the courts would have to divine a
potentially new interpretation of “division,” based on a time-consuming review of the particular
polity of the affected church.

The Church introduced no evidence that the General Assembly intended to impose such a
burden on the courts. There is no express textual indication that courts should defer to denomi-
national authorities in determining whether there has been a division."! The meaning of legisla-

tive enactments does not generally vary from dispute to dispute, and private parties rarely get to

1 Cf Va. Code § 57-7.1 (“conveyance . . . shall be used for the . . . purposes of the . . . religious
society . . . as determined by the authorities which, under its rules or usages, have charge of [its]
administration”); Va. Code §§ 8.01-400, 19.2-271.3, 20-26, 24.2-703.1 (““accredited religious
practitioner’ means a person who has been . . . accredited by a formal religious order”).
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decide how a Statute applies to them; indeed, that is part of what it means to be governed by the
rule of law, not men. Robertson v. Bd. of Supervisors of Fairfax County, 60 Va. Cir. 95, 107 n.
15 (2002) (“The meaning of a statute ... cannot vary from case to case”). To the contrary,
courts apply statutes based on the common meaning of words, and the Church’s view that the
denomination gets to define the reach of the statute finds no support in ordinary principles of
statutory construction.

Indeed, the Church’s denomination-specific reading of §57-9 would take the Court right
into the “thicket” that it has repeatedly urged the Court to avoid. Applying the law properly to
the many Methodist groups would require an accurate understanding of each of those group’s
polities, applying it to Presbyterian groups an understanding of their polities, and so on. As dis-
cussed below, the Church’s concerns about secular analysis of polity are overstated, but if they
were valid, they would apply with even greater force to its own reading of § 57-9. It makes far
more sense to interpret § 57-9, which is based on the neutral principle of majority rule, to apply
whenever a group of congregations disaffiliates from a denomination and forms a new polity.

IL. The Episcopal Church’s Interpretation Of The “Branch” Requirement Of Virginia

Code § 57-9 Is Foreclosed By The Church’s Own Authorities, By History, By The
Testimony Of Its Own Expert, And By Common Sense.

The Church’s interpretation of the “branch” requirement is equally misguided. Both
sides agree that the meaning of branch “[f[lows” from the meaning of division. TEC Br. 25. But
since a “division” in the Church’s view requires denominational approval, it says “a ‘branch’ ofa
church or religious society must be either a part of that church of society or a new organization
resulting from a division accomplished by the proper authorities of the church or society pursu-
ant to its polity.” Id. “CANA and ADV” are not “branches,” the argument goes, because they

“are part of the Church of Nigeria,” which “has a distinct and separate polity” and “is not affili-
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“ated with the Episcopal Church or the Diocese.” TEC. Br. 2. But this reading of “branch” is
foreclosed by TEC’s own authorities, history, its own expert’s testimony, and common sense.

A. The Historical Context of Virginia Code § 57-9 Belies the Crabbed Definition
of “Branch” Advanced by the Church.

To begin with, the Virginia Supreme Court in Brooke—which according to the Church is
the only Virginia case involving a legitiinate “division”—recognized that the body created by the
division was “a separate ecclesiastical connection,” “a distinct organization . . . to be known by
the style and title of the Methodist Episcopal Church South.” 54 Va. at 323. Although MEC
South was a new “branch” of the formerly undivided denomination; it would have been nonsen-
sical to say that the Southern branch, which had deliberately broken off from MEC, nonetheless
remained “a part of that church or society.” TEC Br. 2. Brooke thus confirms that the existence
of a “separate and distinct polity” (TEC Br. 2) is not merely consistent with the concept of a
“pranch”; it is a branch’s essential defining characteristic. Not surprisingly, the term “branch” in
§ 57-9 is not modified by the term “affiliated,” and in this context it makes more sense to think
of a “branch” as an offshoot, or as a branch that has broken off of the tree, than as a subdivision.

That a branch will be a “separate and distinct” entity follows, of course, from the fact that
a division involves the “renunciationvof [the existing denominatioﬁ’ s] authority.” Tr. 55 (Valeﬁ).
The Church can point to no historical example of a “division” in which (a) the newly created en-
tity remained affiliated with the mother church, and (b) congregations were permitted to vote on
whether to join the new entity or remain affiliated with the mother church. There is none, which
is why it was undisputed at trial that the term “branch” Was most commonly understood to refer
to an entity with a common origin, but no current connection, to the mother church. See CANA
Br. 30-33. Indeed, TEC’s own bishops used the term “branch” in reference to both the split in-

volving the Protestant Episcopal Church in the Confederate States and the split involving the Re-
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formed Episcopal Church. Tr. 108:5-110:9 (Valeri); Tr. 1107-08 (Mullin); Tr. 214-15 (Irons);
CANA Br. 31-33.

The Church’s suggestion that a “branch” may not be a “separate and distinct polity” (Br.
2) is also inconsistent with the testimony of their own expert, Professor Mullin. He testified on
direct examination that “a branch is seen as an extension that grows out of an earlier body or an-
- other body of a Christian communion,” “and it does not necessarily have to be legally connected.
So we would talk about the Episcopal Church being a branch of the Church of England, even
though it is legally autonomous, but it flowed out of the Church of England.” Tr. 1038:20-
| 1039‘:6. Consistent with this testimony, Professor Mullin gave no example of a division—even
under his admittedly “distinctive,” “narrow,” and “technical” use of the term!>—that did not in-
volve the formation of a separate entity.

B. CANA and ADV Are No Less Branches Because They Are Affiliated With
the Church of Nigeria.

Lacking any historical argument to support their definition of “branch,” the Church re-
sorts to the claim that the affiliation of CANA and ADV with the Church of Nigeria, another
province in the Anglican Communion, precludes a finding that they are “branches.” TEC Br. 27.
“[A] ‘new organization or polity’ must be formed,” it says, ahd “[1]ogic dictates that one éxisting
church and its component part . . . does not become a ‘branch’ of a second, separate church sim-
ply because some dissenting members of the second decide to join it.” TEC Br. 27.

The fact that the Church of Nigeria predated the division, however, does not mean that
CANA and ADV, having affiliated with it, are not branches. CANA and ADV did not relinquish

their separate existence upon affiliating with the Church of Nigeria; they remain legally cogniza-

12 1125-1126; Tr. 1122:6-11; Tr. 1124:19-1125:15.
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ble entities, incorporated under U.S. law, and that separate existence arose as a result of the divi-
sion in TEC. CANA Exhs. 69—'70; Tr. 308, 310 (Minns).

It is undisputed that CANA and ADV were new, separate entities formed in the wake of
TEC’s 2003 General Convention to receive the many Episcopal congregations and clergy leaving
the Church, and that the CANA Congregations voted specifically to join CANA and ADV. See
CANA Br. 38-40, 47-49. Indeed, TEC’s own witnesses acknowledged that CANA and ADV
were created to serve former members of TEC. See Tr. 902:2-5 (Douglas); Lee Dep. Designa-
tion 117:18-118:3; Schori Dep. Designation 77-78.33 Tt is also undisputed that, as a matter of the
common 19th century undefstanding, the important point is whether the new entity had common
“historical origins” with the former church and was composed primarily of “people who be-
long[ed] to the original group.” Tr. 94:14-21, 98 (Valeri). CANA and ADV both qualify as
“pranches” under this understanding of the term. CANA Br. 38-40, 47-49.

Finally, contrary to the Church’s suggestion (TEC Br. 28-29), the Virginia Senate’s inac-
tion on S.B. 1305, a recent bill to amend § 57-9, does not alter this conclusion. Senate Bill 1305,
introduced in the 2005 Session of the Virginia Senate, would have expanded § 57-9 to allow con-
gregations to join not just a “branch of the church or society” that has divided, but also “a differ-
ent church, diocese, or society; or . . . to be independent of any church, diocese, or society.” Br.

8. The Church contends that the failure of S.B. 1305 to gain passage shows that “the suggestion

13 The Church’s assertion (at 26) that “most of [CANA’s] priests were Nigerians ordained in the
Church of Nigeria” is incorrect. See Tr. 320-22 (Minns) (all of CANA’s bishops are former TEC
clergy, 80 of CANA’s 100 clergy were formerly affiliated with TEC, and most of the balance
were newly ordained); Tr. 698 (Allison) (all 20 of ADV congregations are led by former TEC
clergy). In any event, even those members of CANA who are Nigerian expatriates “were former
Episcopalians,” “who had broken away from the Episcopal Church.” Tr. 311-12 (Minns). From
its inception, both CANA and ADV were envisioned as new structures for former Episcopalians.
See CANA Opening Br. 38-42, 47-49.
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that a ‘branch’ under § 57-9 may:consist of a separate, preexisting denomination has been re-
jected by the General Assémbly.” Id. But it is reading too much into the inaction on S.B. 1303.

First, courts have recognized that legislative bills get introduced, amended, voted down,
or (as here) withdrawn, for a host of reasons. See, e.g., Solid Waste Agency of N. Cook County v.
United States Army Corps of Eng’rs, 531 U.S.'159,.170 (2001) ("A bill can be proposed for any
number of reasons, and it can be rejected for just as many others.”). Because of the difficulty in
scrutinizing those reasons, courts will ascribe significance to legislative inaction or silence in
only the most limited circumstances—when the meaning of a statute is sufficiently well-
established that silence‘ or inaction can be viewed as an affirmation of prior interpretations of the
law or, conversely, as rejection of any change in the law. See Crookv. Commonwealth, 147 Va.
593, 601 (Va. 1927) (failure to pass bill “an indication” of statute’s meaning, where, in another
case, Court already issued “very able and illuminating opinion . . . express[ing] fully our views
on . . . construction of the statute”); Commonwealth v. County Bd. of Arlington, 217 Va. 558,
564-65 (Va. 1977) (General Assembly’s refusal over four non-consecutive years to allow coun-
ties to collectively bargain established intent where General Assembly adopted resolution reject-
ing such bargaining 30 years earlier, and Attorney General repeatedly characterized prohibition
as “inflexibl[e]); Tabler v. Bd. of Supervisors, 221 Va. 200 (Va. 1980) (General Assembly’s
refusal over four non-consecutive years to adopt legislation granting local authorities, in diverse
circumstances, power to regulate confirmed lack of legislative intent to allow such regulation).
That is not the case here, where there has been no decision interpreting § 57-9(A) or repeated
attempts to amend the statute for a specific purpose.

Even if legislative inaction had the significance ascribed to it by the Church, the Senate’s

inaction on S.B. 1305 would shed no light on the meaning of § 57-9. Senate Bill 1305 did not
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purport to codify the CANA Congregations’ interpretation of § 57-9. The bill instead would
have expanded the scope of the statute by providing additional options for congregations beyond
joining a branch of the church or society that divided. In particular, under the bill’s language,
such congregations could become independent of any denomination (the situation presented in
Norfolk Presbytery and Green).

At most, then, the Senate’s inaction on S.B. 1305 indicates a disinclination to broaden the
scope of § 57-9. It says nothing about the statute’s applicability to the circumstances presented
here, and it does not support the Church’s effort to narrow the statute’s scope.

C. Applying The CANA Congregations’ Definition Of “Branch” Would Not
Require Any Impermissible Inquiry Into Doctrine.

Finally, the Church argues that the CANA Congregations’ interpretation of the “branch” re-
quirement is untenable because the new group must have a “sufficiently similar polity to the
original church,” which “requires a civil court impermissibly to delve into theological issues to
determine whether a breakaway group is similar enough in polity and faith to qualify their depar-
ture as a ‘division’ of a church.” Br. 6 (citing Tr. 55, 94-95). But this argument mischaracterizes
Professor Valeri’s testimony and wrongly assumes that considering a group’s self-identification
as a polity with common roots necessarily ihvolves doctrinal analysis. Of course, it is difficult to
understand how the Church could object to judicial analysis of “polity,” since—under its reading
of § 57-9—the meaning of “division” would vary from case to case depending on each denomi-
nation’s polity. But even if such a “branch” analysis were constitutionally problematic, the ap-
propriate remedy would not be to strike down the statute, but rather to interpret the “branch” re-
quirement to avoid such analysis. See Heckler v. Matthews, 465 U.S. 728, 739 n. 6 (1984) (“or-

dinarily extension [of a statute], rather than nullification, is the proper course™).
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As a review of the passages cited by the Church confirms, Professor Valeri testified on
direct examination that a “branch” is “an alternative structure” or “alternative polity” resulting
from a division and “claim[ing] some affiliation with the genetic origin of the original group and
consist[ing] of people who belong to the original group.” Tr. 55, 94; accord id. at 95 (“They
claim, for example, to revere the same sacred texts or organize themselves in the basic similar
polities, that is Diocese or Presbyteries” or “conferences”). Similarly, Professor Valeri testified
on cross examination that “the difference between a division and a departure” is that, in the latter
case, “individuals might just leave, depart, but if they leave in a group” and “form themselves
into a new group and claim to have certain continuities with the previous . . . group that they lefi,
then that distinguishes a division from a mere departure.” Tr. 131:2-15 (emphasis added). Al-
though the “specifics look different from denomination to denomination,” the central characteris-
tics of a branch are thus continuity of personnel and a “claim” to be heir of the tradition. Tr. 95,
103.

Here, there is no question that those who have broken off from TEC identify themselves
as Anglicans (as do members of TEC) and claim to be authentic members of the Anglican Com-
munion (as do members of TEC). The members of CANA and ADV “claim, for example, to re-
vere the same sacred texts” (Tr. 95), by worshipping according to the Book of Common Prayer,
as do TEC congregations (Tr. 95, 305, 328, 330-31; TEC-Diocese Exh. 1 at 1, 8). Moreover,
they claim to have adopted a form of combined clergy-lay governance similar to TEC’s (Tr. 302-
327 (Minns). Whether or not the members of CANA and ADV are better (or worse) Anglicans
as a theological matter is not something the Court need resolve. The Court can take cognizance,

on a purely secular basis, of the fact that their members came from TEC and self-identify as An-
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glicans. Indeed, for the Court fo deny that they are authentic Anglicans would raise the very
same concerns as it would for the Court to make that conclusion.'*

The focus of the “branch” analysis is therefore on how the new and old polities character-
ize themselves and each other, not on whether the Court agrees with those characterizations. See
Reid v. Gholson, 229 Va. at 192 (discussing the creation of a division through actions to “rend
[the church] into groups, each of which . . . characterizes the other as apostate,” etc.). ‘As Dioce-
san Bishop Peter Lee himself put it in his letter to the CANA Congregations on the eve of their
votes: “American Christianity has been punctuated over the years by frequent divisions, with
one group choosing to separate bécause they believed the sepérated group might be more pure
than their former identity.” CANA Exh. 68.

The Church’s reaction to the formation of CANA and ADV further confirms that it views
them as competing Anglican branches. Perhaps most telling was the testimony of TEC Presiding
Bishop Schori, who proclaimed that TEC dioceses may settle property disputes with congrega-
tions that leave to become “Roman Catholic,” or “Baptist,” or “Methodist,” but not “if the con-
gregations intended to set up as other parts of the Anglican Communion.” Schori Dep. Designa-
tion 60, 62, 64, 70-71, 83. TEC “cannot encourage other parts of the Anglican Communion to
set up shop within its jurisdiction” and “invite people to leave TEC” to join another “branch,”
she explained, because those actions put them “in competition with the Episcopal Church” and
are “confusing to parishioners” both “within the Episcopal Church and those outside of the Epis-
copal Church.” Schori Dep. Designation 54-56, 62-64, 77-78. According to her, it is “exceed- -

ingly inappropriate” and “injurious” to TEC to have bishops of “another branch of the Anglican

14 As a practical matter, the old and new branches of a church will never be exactly the same
anyway, because the formation of the new group entails the renunciation of the authority of the
mother church and the rejection of some component of its doctrine or practice.
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Communion in our territory.” -Schori Dep. Designations 54-57. Indeed, such incursions “vio-
late[] [TEC’s] integrity as a church.” Schori Dep. Designations 64, 77:22-78:4. Similarly, Pro-
fessor Douglas has publicly stated that if former Episcopal churches “choose to affiliate with an-
other Anglican church around the world,” “then that sets up a dynamic of competing churches.”
“Tr. 904. For this reason, too, the Court need not rely solely on evidence from the CANA Con-
gregations to conclude that CANA and ADV are sufficiently “similar” to TEC and the Diocese
to constitute a branch within the meaning of § 57-9.1

Even if the Court had to engage in a limited appraisal of the new polities to determine
‘whether CANA and ADV were “branches,” however, such consideration would be nothing like
the doctrinal analysis that the Supreme Court held impermissible in cases such as Presbyterian
Church v. Hull Church, 393 U.S. 440 (1969), and Serbian Eastern Orthodox Diocese v. Milivo-
jevich, 426 U.S. 696 (1976). The Congregations’ interpretation of § 57-9 would not require any-
thing approaching forbidden “matters at the very core of a religion—the interpretation of particu-
lar church doctrines and the importance of those doctrines to the religion. 393 U.S. at 450. Nor
would it require courts, as in Milivojevich, to determine matters of church law, such as whether a
bishop was properly defrocked or had the moral fitness to serve as a church leader. 426 U.S. at
707-08. Instead, courts would take an approach akin to the Supreme Court’s approach in Milivo-
jevich, when it determined that “the Serbian Orthodox Church is a hierarchical church and the
American-Canadian Diocese, involved here, is part of that Church.” 426 U.S. at 725 (White, J.,

concurring). Such “basic issues are for the courts’ ultimate decision, and the fact that church au-

15 See also Tr. 74 (Valeri) (“when you send” an “unauthorized missionary” into the “territory . . .
of an existing church, it is a de facto statement of the illegitimacy of the current ministry in that
location,” but this was a “common” aspect of 19th century divisions and branches).
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